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1. Complaint with respect to procurement prac- 
tices followed by state in procuring site 
survey will not be considered where no 
Federal funding is involved. 

2. Since the protester has not shown that second 
grantee state's procurement of soil engi- 
neer's services was legally improper, its 
complaint is denied. 

The Association of Soil and Foundation Engineers 
(ASFE) complains of two allegedly improper procurements for 
site surveys in connection with construction for National 
Guard Armories. One of the procurements was conducted by 
the State of Florida Department of Military Affairs; the 
other, by the Montana Army National Guard. 

According to ASFE, the procurements are defective 
because they involve the selection of a professional engi- 
neering firm on an improper "bid basis." Both procure- 
ments, ASFE says, require "the involvement of a registered 
professional engineer." ASFE maintains that the law or 
settled practice in Florida and Montana requires that the 
selection of a professional engineer be based on quality 
rather than on price. 

ASFE points out that to qualify for Federal funding 
,the states must comply with regulations of the National 
Guard Bureau (NGB), Departments of the Army and Air Force. 
Section 111, paragraph 21 of National Guard Regulation 
(NGR) 415-5 requires that states seeking funding for proj- 
ects prepare a site survey report, which must include a 
certificate of soil bearing capacity "signed by the quali- 
fied soils engineer preparing the report." under section 
11, paragraph 12b, the Federal Government may pay for  all 
or a portion of the cost of such a survey, but it will not 
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pay more than an apportioned share of the cost of the low- 
est priced acceptable proposal received after "competitive 
proposals from qualified soil-site investigation companies 
normally engaged in this type work" have been solicited. 

According to ASFE, the fact that a qualified soils 
engineer must assume responsibility for the site survey 
indicates that engineering services are being sought. In 
ASFE's opinion, the states should be required to procure 
such services by following the procedure established in the 
Brooks Act, 40 U.S.C. S 514 et%. (19761, which provides 
that Federal agencies shouldTnitially select A-E firms 
based on their qualifications rather than on the basis of 
price. -- See Association of Soil and Foundation Engineers- 
Reconsideration, B-199548.2, August 13, 1982, 82-2 CPD 128. 

We dismiss ASFE's complaint with respect to the 
Florida procurement and deny the complaint regarding the 
Montana procurement. 

First, we point out that, although ASFE has framed 
both complaints as protests, they are not protests because 
direct Federal procurements are not involved. Rather, 
Federal funding is being provided under 10 U.S.C. S 2233 
(1976) to the State of Montana, while the Florida procure- 
ment will not involve the expenditure of any Federal 
funds. Under these circumstances, we will review the 
Montana procurement under our public notice, "Review of 
Complaints Concerning Contracts under Federal Grants," 40 
Fed. Reg. 42406 (19751, since Montana here is, in effect, a 
grantee of Federal funds. -r See ---- E. P. Reid, Inc., -- B-189944, 
May 9 ,  1978, 78-1 CPD 346. Since, however, there are no 
Federal funds involved in the Florida procurement 
(B-2078531, ASFE's complaint as to that procurement is 
dismissed. Collins Construction and Management Company, 
B-197211, June 17, 1980, 80-1 CPD 421. 

There are several steps involved in a state's obtain- 
ing Federal support for Army National Guard construction 
projects. One of these is obtaining and submitting to the 
National Guard a site survey report (an investigation of 
surface and subsurface conditions existing at the proposed 
construction site) prior to the start of design of prelimi- 
nary plans for the project. The site survey report con- 
tract is at issue here. 
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NGR 415-5, p a r a g r a p h  2 ,  s p e c i f i e s  t h a t  t h e s e  projects 
" w i l l  be  accompl ished  by S t a t e  c o n t r a c t s  execu ted  by S t a t e  
c o n t r a c t i n g  o f f i c e r s  i n  conformance w i t h  S t a t e  law." T h i s  
p r o v i s i o n  o f  t h e  r e g u l a t i o n  implements 10 U.S.C. S 2 2 3 7 ( b ) ,  
which p r o v i d e s  t h a t  t h e s e  c o n t r a c t s  " s h a l l  be done acco rd -  
i n g  t o  t h e  laws o f  [ t h e ]  j u r i s d i c t i o n  and under t h e  supe r -  
v i s i o n  o f  i t s  o f f i c i a l s  * * *." Thus, it is local l a w  and 
n o t  t h e  Brooks A c t  (which  w e  have p r e v i o u s l y  h e l d  is n o t  
a p p l i c a b l e  t o  F e d e r a l  g r a n t e e s ,  - see S i e c a ,  I n c . ,  57 Comp. 
Gen. 251 ( 1 9 8 0 ) ,  80-1 C P D  1 1 3 )  no r  some o t h e r  F e d e r a l  
s t a t u t e  which is to  gove rn  t h e  award o f  t h e  contract  i n  
q u e s t  i on .  

c l u d e s ,  i n  t h e  words o f  NGR 415-5, t h e  r e c e i p t  o f  "competi- 
t i v e  p r o p o s a l s  [ i n c l u d i n g  p r i c e ]  from q u a l i f i e d  soil-si te 
i n v e s t i g a t i o n  companies  * * *," and Montana o f f i c i a l s  
a p p e a r  t o  have proceeded  i n  acco rdance  w i t h  t h a t  under- 
s t a n d i n g  o f  t h e i r  own l a w .  F o r  example,  t h e  s e r v i c e s  were . 
i n i t i a l l y  s o l i c i t e d  by a " c a l l  f o r  b i d s , "  a procurement  
p rocedure  t h a t  w e  assume is similar t o  F e d e r a l  fo rma l  
a d v e r t i s i n g  p rocedures .  A f t e r  l e a r n i n g  o f  o b j e c t i o n s  from 
A-E f i r m s  and t h e  C o n s u l t i n g  Eng inee r s  Counci l  o f  Montana, 
t h e  c a l l  f o r  b i d s  was withdrawn and a request f o r  p r o p o s a l s  
w a s  i s s u e d .  The r e q u e s t  s t a t e d  t h a t  t h e  p r o p o s a l s  would be 
reviewed and a f i r m  w o u l d  be s o l i c i t e d  t o  enter  c o n t r a c t  
n e g o t i a t i o n s .  Two of t h e  t h r e e  e n g i n e e r i n g  f i r m s  respond-  
i n g  s u b m i t t e d  p r o p o s a l s  i n c l u d i n g  cost. S t a t e  o f f i c i a l s  
have a c c e p t e d  t h i s  p r o c e d u r e  a s  be ing  c o n s i s t e n t  w i t h  t h e  
S t a t e  n e g o t i a t i o n  s t a t u t e  c o n c e r n i n g  t h e  award o f  A-E con- 
tracts.  

ASFE h a s  p o i n t e d  t o  n o t h i n g  i n  Montana l a w  which pre-  

Under t h e  
of t h e  Montana 
v i s i o n s  o f  NGR 
w i t h  10  U.S.C. 
d e n i e d  . 

I 

c i r c u m s t a n c e s ,  w e  f i n d  n e i t h e r  t h e  c o n d u c t  
procurement  n o r  t h e  a p p l i c a t i o n  o f  t h e  pro- 
415-5 to  t h i s  procurement  t o  be i n c o n s i s t e n t  
S 2 2 3 7 ( b ) .  T h e r e f o r e ,  t h e  compla in t  is 

Comptroller G e n e r a l  
0 o f  i h e  Uni ted  S t a t e s  
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